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CA Til OUC COX (MESS.sentative It cannot be necessary to prohibit IU
lieing done."

From these general and well-fettle- d

principles, laid down by Judges Cooley

appointed ard until bis successor had qualified.
There can be no nuestiou but that the people
have the right to elect the Chief of the Km can of
Statistics: at the general Stato elections provided
for by See. 4(7S. IU H., 18S1.

In determining the right of the people to elect
a Stato officer and tho appointing power of tbe
Governor, we limit what we havo said to offices
of tlie nature and character of
the ono la question. There may be a
a class of officers and probably is. whose duties
are uot general and whom the Governor would
have the rib? to appoint, but in reenrd to his
nwht to appoint sucn officers we decide nothing.

The conclusion we reach is that the General
Assembly had no power to Heel the appellee to
the office in question and that such election was
void; that th information alleges there was a
vacancy in the office: that the appellee usurped
tie offii e ami illegally hel'd possession of it; that
the Governor npiwiutcd the relator and he was
eligible and is entitled to the office. The court

Legislature, In convenient form, the results of
his in ventilation. Section 2 i rovided that tho
duties of such bureau shallle to collect, in tho
manner hereinafter provided, assoit, systeir.a-ilz- e,

print and present biennial reports to tho
Legislature statistical details relating to all de-
partment of labor In this State, Including tho
penal institutions thereof, particularly concern-
ing the hours of labor aud mechanics employed,
the number of apprentices in uch
trade. with the nativity of fruch
laborers. mechanics and apprentices,
wages earned, savings from the same, the cult-
ure, moral and mental, with ate and sex of ,per-
sons employed, the number and character of
accidents, the sanitary condition of institutions,
as well as the influence of tho several kinds of
labor and the use of lutoxioating liquors upon
the health and mental condition of the laborers,
the restrictions, If aty, put. upon apprentice
when indentured.' the proportion of married
laborers and mechanics who live la rented
houses, with the average annual rental of the
same, the average members nnd the families of
married laborers and mechanics, the value of
property owned by laborers or mechanics of

Xo"wrer, for without it no department can be In-
dependent.

We are not hero dealing with the peneral
power to appoint, but "sve are dealtnK w ith a

imr lo phae of the general question, and we do
o inore tliau afiirui that each department must

li.ive and does have koiqo appolntm over, nud
that where an appolutment i essential to the
proper exercise r a Judicial duty, the court con-
cerned ha authority to make the agoint-&e-L

II this be not true, then no court can
aypolmt a guardian, an administrator, a receiver,
f referee, an appraiser r commissioner.
It is, in truth, iiuposiile to conceive of the ex-
istence, or an iiulejKndcLt judicial department
ritLout the power to make nome. appointments.

Ihe quotation whicii wo have made lays down
the correct rule, if we understand it correctly
that in. that the power to npiolnt to ottlc is an
executive function, but may be exercised bv the
Legislature or the courts as an incident or the
principal iower. that i,w hen neeefa.iry to the ex
frcwe of theirlorisIaUveorJudicial ltower. This
must le m, othenvie it would Itc impossible for
either the Judicial or legislative departments to
pxerclse the powers delegated to them. The fol-lowin- K

is quotation froiu btate vs. lenny. 113
jnd., beginuiu on pae 3(: "it is claimed
that the apindiitnient to an office Is an executive
function, and that by the terms of our Constitu-
tion the (Jeneral Ascrull3' is prohibited from
Jlllinjf an oflice created by it, unless such office is
connected with the duties iirtM.cd mou it as a
legislative body." This contention ari.-- out of
the provisions of Section 1. Article 3, of the
Constitution. In the case of Wright vs. Defrees,

Ind., 293. it was said by this court that "the
)Kwers of tLe three departments are not merely
eonal. They are exclusive in respect. to the du

power of the executive department to appoint to
offices like the one Involved, in this case Is longer
an ojeu question.

As the writer of this opinion a!d In Evansvlllo
vs. State, and say now, speaking merely for
him.elf: "Practical construction is of very lit-
tle consequence when it is exercised in viola-
tion of the plain provisions of the Constitution."
It is of more imortanee and eonsequence
when it is in accord with the Constitution; but
whether entitled to much or little weight, to the
extent that there has been such construction, it
seem to have teen In tavor of the power of the
executive department to appoint officers belong-
ing to the class in question. Hut suffice as to
this. Section SI 52, It, 8., tixed the term of office
or the "State Inspector of Oils" at two years,
and as Section 1308, Acts of ls89, Elliott's sup-
plement, refers to the former act, we are in-
clined to the opinion that it still governs as to
the term of his office, as no term is lixed by the
latter act.

As all the officers provided for In the present
Constitution were made elective by the quali-
fied voters, which is in this respect radically
different from the provlst ins of the old Consti-
tution, and in view of the fact that soon after
the adoption of the present Instrument other
state officers were created and made elective, we
must presume that it was, and is, the spirit and
intention of the present Constitution that all
fuch offices as relate to the public at large, ei-

ther distnet or State, are elective, and that when
a vacancy occurs the executive department
may apioint aud commission until the next fol-
lowing general etoction, at which time tho peo-
ple may elect an incumbent to said office. The
complaint fail? to allege that the Governorof the
State had theretofore appointed and commis-
sioned tbe relator to till the said vacancy in said
office and is, for that reason, technically bud.
Tho said office being a State office, tho Legisla-
ture could not delegate tbo power to some other
State officer to appoint and commission tho re-
lator, though that officer may have been duly
appointed and commissioned. In so far as the
act of tho Legislature seeks to deprive the execu-
tive of the State of his constitutional preroga-
tive to till by appointment vacancies in the
offices nnmedin said act of Feb. U, 19, it is
unconstitutional and void. The said act may
antagonize another provision of tho Constitu-
tion, but as the question is ignored in the briefs of
counsel, we havo not considered it. e refer to
Section 1(, Article 4 of the Constitution.
Because of the absence of an averment in the
complaint that the relator had been appointed
by; and held a commission from the Ooveruor of
the State, the complaint is bad and the court did
not err in overruling the demurrer thereto.
Judgments affirmed, with costs.

Chief-Justic- e Elliott Dissents.
Chief-justic- e Elliott, with JudgeMitchell,

dissented from tho opinion of Judge Berk-
shire, tho Chief-justic- e, in the coarse of his
opinion, stating: "I have no doubt that the
act does, violate Section 19 of Article 4. of
the Constitution. That section reads thus:
'Every act shall embrace but one subject
and matters properly connected therewith,
which subject shall be expressed in the
title. Hut if any subject shall be embraced
in the act which shall not be expressed in
the title, such act shall be void as to so
mnch thereof as shall not be ex-
pressed in tho title.1 Tho act assumes
to assemble in one group ollices
of a radically different character, same
of them offices under the police de-
partment, others ollicea in a department
of a purely fcienti tic nature. The depart-
ment of geology is in itself a completo sub-
ject, aud tho provisions of the act relative
to coal-o- il inspector and mine inspector re-
late to difterent subjects. Tho inspection
of mines is a subject of itself, and no is the
inspection of coal oil, and regulations on
thepe subjects, since the necessarily inter-
fere with private rights, can only be sus-
tained under the police power of the State,
while tho establishment of a scientiiic bu-
reau or department is a subject of an essen-
tially different nature. Subjects so diverse
cannot be embodied in one act, for to per-
mit this would be to permit the evil which
the provision of the Constitution quoted
was designed to destroy." Here follows a
long line of decisions.)

"The act plainly betrays ita own weak-
ness, for it declares that it covers four di-
visions, and of these, three, at least, aro
complete and distinct subjects, each requir-
ing and receiving different treatment.
Names go for but little, and naming the
subjects divisions, does not --make them
mere parts of one general subject. Whether
they aro each subp-cts- , or all mere parts of
one subject, is to be determined from their
essential elements, for tho Legislature can-
not, by any mere form of words, change'
the nature of a thing, and by that course
evade tho Constitution."

In this opinion it was held that the Gov-
ernor has no appointing power beyond that
which tho Constitution specially confers
upon him. Quoting from authorities it
was stated in the opinion: "Perhaps the
principle has never been more clearly
stated than by that great constitutional
lawyer whose utatements, as Emerson says,
'lay in daylight.' That lawyer said the in-
ferences which. I think, follow from these
views of the subject are two: First, that
the denomination of the department does
not fix the limits of tho power conferred on
it, nor even their exact nature: and, second
(which indeed follows from the first), that
in our Americau government the chief
executive magistrate does not necessarily
nnd by force of his general character of
supreme exectitivo possess the, appointing
power. He may have it or he may not, ac-
cording to the particular provisions ap-
plicable to each case, in the respective con-
stitutions." Webster's Speech on the Presi-
dential Protest."

CHIEF OF THE BUREAU OF STATISTICS.

J1jrctr$ion Tie.W to JJffwiorc, JIM., ami
naiiingtoti, J) C', rift Jitnntfimutn 1Ant$,

Atone lowest limited fr.re for the. rornd trip
from nil station, every day from Nor. 7 to Nov.
IV., both inclusive, good to Mop over in Haiti- -

trains leaving Jialtimore or Washington up to
Nov. 20.

Excursion Tickets to Jlaltimore, JIM., and
lVahiiifton, It. C, via Ih O., I. A IF. ;.,

At $! for the round trip. Tickets on sle at
Union Ieiot and 4V. Jackson Place, from Nov. 7
to 12. (Jood return! lit; until, and ii:eludint:. Nov.
20. Aslx for tickets via the O., L & W. railw ay
(L, 13. fc YV. Route.)

QutcJc Time to Ualtimore and Wnnhlngton,
VIA PENNSYLVANIA LINES.

On and after Nov. 10 lnt.. the rennfylvania
Special, whleh leaves Indianapolis at 11 p. m
will have a direct connection at Harrisburg for
Baltimore and Vahtnt:ton, nrrivlntr at the
former at 1:15 p. m.. and the latter 2:25 p. iu.
Tarlor cars will run through from 1 1 arris bur;; to
Washington. Diuinp-ca- r pervico on this train

.from IndiaDapolis to New York.

American Fat-Sto- ck Show at Chicago.
NOV. 12 TO 21

The Tennpylvania Line (C, tSt. L. & P.) xri!
sell tickets on the certificate plan, at one fare
and a third for the round trip.

For lnfortu.atiou apply to Geo. Koch, Ticket
Agent, corner Vahincton and Illinois streets
or 13. K. Lkmough, Ticket Apent, Union station.

Trtre to J other,
Mrs. Window's Poothin- - Syrup should always

be used when children are' cutting teeth. It re-
lieves the little sufferer at once; it produces
natural, quiet sleep by relieviuc the child from
pain, and the llttlo cherub awakes as "bright as
a button." It is very pleasant to tHte. It
toothes the child, eoftenn the trum?. allays all
palD, relieves wind, reflates tho towels Hnd l
the ItrBZ known remedy for diarrbrea,. whether
artaini? from teething or other causes. Twenty-fiv-e

cents a bottle.

Colds are flying about in the air thicKcr than
flakes in a snow-etoru- i. Kvcrybody Is eatching
them, but everybody knows or ought to know,
how to pet rid of them. A few dose cf Hale's
Honey of Horehound and Tar, and, preto! they
are gone. Why continue to couuh. wita a pos-
itive cure at hand, bold by Dructrtsts.

Pike's Toothache Drops euro iu ono minute

Beeciiam's rills act like uiaglo on a weak
stomach.

For a disordered liver try Beecham Pills.

BEECiiAifs Pills cure bilious and nervous Ills.

GRAND OPERA-HOUS- E

To-nlRh- t, w afternoon and evening.
Engagement Exiraordin&ry. The renowned AuerW

can Actor,

LEWIS MORRISON.
As 21EPUISTO, In his sabltrue sce&io n3 drsaasUo

production otFAUST.A performance absolu ely without a parallel In the
hi ory ot the American stupo. The roarre'.oas
"liroc-jce- cene, the piunacle cf stage-craf- t, &ets
now on sale,

prices 75e, 50c ard 25c
nrComina, Nov. 14. 15 and IB. the origins! JCew

Tor "Lit tin Lord FaiiDtlerojr' Company.

ENGLISH'S OPERA-HOUS- E

Monday, Tuesday and Wednesday, Nov. 11, 12 and
13, the Eccentrlo C'ouiedian,

EZARA F. KENDALL
In his own satirical musical cctnedy.

itA PAIR OF KIDS."
Presented hy a company of star performers.

Prices 75. 60. 35. 25 and J 5 cents.

Y. M. C. .A..

Star Lecture Course0

Ricca's Castillian Troubadours, Tuesday
evening", 8 o'clock Nov. 12

Frederick Villiers Dec. 10

George Kennan Jau. 7

Boston Symphony Orchestral
Club Feb. 11

Leland T. Powers April 1

SEASON TICKETS $1.00
SINGLE ADMISSION" 50

B7No extra charge for reserved seats.

nreat reserved at tn Y. II. C. A. Box-offic- e, be-
ginning each Saturday before each entertainment.

Rf'iicketa ou sale at th music store. Y. M. O. A.
Building, and with the members ot the Ladies Auu
lliary.

THE THIRD ANNUAL
CHRYSANTHEMUM SHOW
And Floral Exhibition. Nov. 5. G. 7, 8 and 0,
1889, atTomliii9oii Halt Grand Orchestral Con-
cert each evening. Admission Day, 125c; even-
ing, 50c. Oniliren under fourteen, 10c. .

FURNITURE,

CARPETS,

STOVES.

PAYMENTS OR CASH.
AT

MESSENGER'S
io! East Washington St

Earo Business Opportunity
For Individuals or Corporations.

FOR SALE to clone tbe estate. ss a whole, the
AKCHITECTUKAL IKON FOUNDRY
as most successfully ran for over 1 5 years by the late

HAM UL J. CIIESSWLLU
23d and Cherry Sta., Philadelphia, Pa.

LOCATION'-F- re leht yards of Baltimore A Ohio and
Philadelphia Rcartinj? Kalir"rts withlu one block.ot Penn. Kailroari within lour blocks.

BUILDINOS-p- ec ally errctel for this hnlne3
and of most sntmtsntiai chancer.

RKaL estate owinfc to location, ot pTeat intrin-
sic value, apart from present occupation.

EQUIPMENT TJiellnef.tof its kln.t In this country.
Patterns, tools sort machinery all modern, and re-
quiring no tt'rthsr outlay. Possibilities ot produc-
tion unlimited.

BUMINKSS liunninjr as in lifetime or late owner,
with full force of employes, large contracts on Lsn1.
in midst of great activity.

POSSESSION-IMMEDIA- TE. Apply to e--r address
JOSEPH de F.J UN KIN. Executor.

8. E. cor. tilh and Walnut st.. Philadelphia, Pa.

BORN & CO
FURNITURE,

STOVES,

CARPETS

Weekly and Monthly Payments

BRUSH BRILLIANCY
Arc and Incandescence

ELECTRIC LIGHTS
For particulars address

.THE BRUSH ELECTRIC CO..

CLEVELAND. OHIO.

1TAU I 1 T rrerentsloMnf hair. Theeatweof
IV l 11 I I 'al.ln in a theovery
MIlKl I ,te. Se our :nuUr. Vot ile irIWJViluU tlie XUHAL1 O).. ICO E.iMarktf

street, sud ty all druggist.
f 1 per bottle.

and Morer. then lotricallv flows.
and they inevitably and . conclusively
establish the principle that before the adoption
of the Constitution and delegating power to the
various departments of government there existed
in tho sovereign, tho people of the State, all
power. Including tho right to elect their own
officers, and unless they delegated the power to
create an office and elect the officer to some
department of the State government that power
still rests with the people and the ritrht to create
the office is one thing und the right to elect the
officer another, and If they have delegated power
to create the office and not to elect the officer they
(the people) still have the right to elect. It is
concede! that the right to rvate the office Is del-
egated to tho Legislature, aud we nerd not con-
sider that question. It is denied by the appellant
that the (ieneral Assembly has tbe right to elect
a State officer, nnd it Is contended that the Gov-
ernor has the rlghtto appoint, at least when there
is a vacancy, ami that tbere was a vacancy In
this case. On the other hand it is contended by
the appellant the General Assembly has the
right to elect a State officer, and that
such power is conferred by Section 1, Article
15 of tbe State Constitution, which is as fol-
lows: "All officers whose apjKintments are not
provided for in this Constitution shi.il be, chosen
iu such manner as now is or hereafter may te
prescribed by law." If such power is conferred
at all it is by tals section, nnd we need not con-
sider any other section or clause of the Constitu
tion exoept such as is necessary to aid in tho In-
terpretation and construction of this section. A
construction ha been given to this
section of the Constitution adversely
to the thcorr of counsel for the appellee by de
cicionof this court, in which a majority of the
Judges of the court concurred. (Jameson vs.
Denny, Mavor, 113 Ind., Kransville vs. The
State ox id. Bend et at, V Ind., i'26; Holt vs.
Denny. Mayor, 118 Ind., 4J.) It was held that
giving the Legislature power to prescribe by law
the manner of electing an officer does not confer
the power to elect, and that there is a manifest
distinction between providing tho mode of
doing a thing and doing a thing Itself.
Theae opinions are supported by the cases of the
State vs. Jlleumore, and Jones vs. Perry, 10
Yerger, 5; 30 Am. Dec. 43b". The con-
clusions rendered in these casea.we think, are cor-
rect, and give tho proper construction to this
section of the Constitution. In this connection
it 's right to consider and determine what is tho

method of elect.ng State officers, and whoErocr the right to elect. It will be
seen by refereucc to the old
Constitution that representatives and
Senators were elected by the people; also county
and township officers, and the Governor and
Lieutenant-govern- or were electod by the peoole.
All other State executive officers were elected by
Joint vote of both houses of the General Assemb-
ly, as were, also, the president and Judges of the
Circuit Courts. The judges of the supreme Court
were appointed by the Governor, by aud with the
advice of the Seuate, and they appointed the
clerk of the court. IK. 8. 1?43. pp. 97,
100, 101 and 102.1 The Constitution
nho provided for the election of other
officers by tho vote of both houses. By the new
Constitution the people changed the system of
electing Stale officers so as to revest in the eo-pl- fl

of the State at large thej right to vote for and
cle t all administrative State officers prescribed
for iu the Constitutfon nnd all the Judges aud
cleiksofthe Supreme Court and also provided
for the election of the Superintendent of Public
Instruction. - In the Hrst article and first section
of the new Coustitution they claim that

.all power is inherent in the peo;le.
. L'y Section 1, Article 3, they divide the powers
of the government in threo separate depart-
ments the legislative, tbe executive, including
the administrative, and theiudieial and declare
and say that no person charged with official
duties under one. of ttiese appointments snail ex-
ercise auy of tbe functions of another except as
in this Constitution expressly provided. Ily
Seetbm 1, Article 4, it is declared , that the legis-
lative authority of tho state shall he vested In the
General Assembly, which shall consist of Senate
and House of llepn seutativeM, and by Section
1(5, same article, it is declared that each house
shall have all powers necessary for a branch of
the legislative department of a Treo and inde-
pendent State. This is all the general power
granted to the department, and it is nowhere
provided in what maimer an officer to fill an
office created by law shall be elected. Tbe Con-
stitution, by its terms, declares and vests the
executive power of the State in the Governor,
and it specifically authorizes the Governor to till
vaeanies in State offices.

There is no provision in the Constitution de-
claring by whom a State officer shall be chosen
or elected to a State olhce created bylaw. It
seems manifest by the change made in the Con-
stitution, taking away the tower granted by the
old Constitution to the General Assembly to
elect State officers, the people retained the iower
to elect all State officers created by the new Con-
stitution, and granted to no department
of government the right to elect officers
to till the State offices which might thereafter bo
created bylaw. Thus one of the principal ob-
ject in revising the Constitution was to take
from the legislative and executive departments
of the government all power to till Stato offices
by tbe appointment or election of such officers.
In the Constitutional Debates, Vol. 2, page 1233.

j we 11 nd Mr. llolmau. who was a member of the
convention, saying in a speech: "It will bo
recollected that . we do not intend to
confer upon the Legislature the power
of appointing. There may possible be two
or three officers the appointment of which w ill
be vested in the Legislature, and nowhere do we
Cnd tho assertion controverted.

We also Hud in the address issued by that con-
vention to the electors of the Stite. settinir forth

1 the changes proposed, a statement that the Sec
retary of the State, Auditor or state and Treas-
urer of State, who were elected under the old
Constitution by the Legislature, are now elected
by the people. There is also the following state
ment in regard to the election of Judges: "The
Supreme and Circuit judges heretofore chosen,
the former by appointmcurbf the Governor, con- - .

'tinned by the Senate, and the latter by joint vote
of both houses, are by the new Constitution to be
elected by thepeople,andit!s stabstd that "there is
to be elected by the people a proseoutiug attorney
loreuch judicial circuit." It seems to be evident
that if tne office now nnder consideration had
been created by the Constitution4 the mode of
eleotiug the officer would havo been declared to
be by election by the people. No
"greater reasons exist why the Secre-
tary " of State or the Superintendent
of Vnblic Institutions should be elected by the
people than tho officer of Chief of the Bu-
reau of Statist cs. The conclusion we unhesitat-
ingly reach is that, under the new Constitution,
which took effect Nov. 1, 18rl,the power toclect
State officers whone duties are general, and such
are the duties of the Chief of the Indiana Rure&ti
oT Statistics, remains with the people, and that the
proper interpretation and construction to be
given Section 1, Article 15, is that State officers
shall lie chosen by the electors of the State in

: such manner as may be prescribed by law, and
that it is the duty of the Legislature, in creating
a State officer, to fix the term of the office and

, provide foi the election of the officer by the
people.

On examination rre tind the construction we
have given the Constitution supported by the
practical interpretation given to it until within a
very recent date. Soon after the adoption of the
.Constitution the Office of Attorney-gcuera- l was
created, and It was provided by law that the
officer should be, elected by the electors of the
State. True, tln act provided that the General

' Assemoly shouftd elect to till tbe vacancy existing
until an election by the people, but tho General
Assembly adjcurned without holding an election
and electing wuch officer, as the act provided.
The fair inference is that ou more mature delib-
eration, after the passage of the act, they de-
termined that they had no power
to elect, aud hence adjourned without
doing o. Tbe Constitution provides
that the Oeneral Assembly shall provide by law
for thesfceedy publication of the decisions of the
Supremo Court (Sec. b Art. 7), aud Immediately
after th adoption of tho Constitution the Legis-
lature createa the office of Keporter of the Su- -

Court, aud provided for the election of the
leuorterby the people. Likewise, district off-

icers v.'ero created. Courts of Common Pleas were
established, and the. offices of judges of tho
Courts of Common Pleas aud district proecut-iu- g

attorneys were created, and it was provided
by law that the JmUes aud prosecutors should
bo elected by the electors of the respective dis-
tricts. Without setting out the various provis-fca- is

in the Constitution vesting appointing power
in the Governor of the State, it is our conclusion
that the right to till tho vacancies in all such
offices is vested la the Governor, tho executive
officer of the State.

It follows, therefore, that the act of 1883,
amending Section 2 of the act of 1879, provid-
ing for the election of the Chief of the Indiana
liureati of Statistics by the General Assembly is
unconstitutional and void, and the act of 1S7D
attempted to be amended is still iu force. Sec-
tion 2 of the act of 1879 provided that the Gov-
ernor shall appoint the chief. In so far as it pro-
vides for the appointment of the Governor,
It is simply declaratory of tho Coustitution
and gives to the Governor no power that he did
not possess by virtue of the Constitution, as by it
he held power to till the vacancy until an elec-
tion by the people, and the Legislature could
give the Governor no greater authority, but this
section is valid and operates to tlx the tenure of
the office. The force and effect of this section is
to tlx the tenure of the . offleo at two years.
American and Lnglish Encyclopedia, Vol. 3, p.
74, note 1; .Newland vs. Marsh 19, I1L, 37b'; the

Iowa Ex. vs. Webster County. 21 Iowa, 221. J

Though tho lav.' creating the office In question
does not provide for the election of tho officer
by tlie people, aud is silent ou - that subject, and
there is no provision of the statute relating lo
and providing for the election of this particular
officer, yet we think the law creates the office,
and when created the people havo the right to
elect the officer. It would seem that they would
have that right, nnd might elect such officer at a
geueral State election, even if there was no stat-
ute In force governing general elictions
that contemplated the election of such
officer. The eople cannot bo deprived
of the right to elect an officer by the neglect or
refusal of the Legislature to discharge Its duty.
Jiut wo nrn not called upon to decide that ques-
tion, as the geueral election law clearly author-
izes the election of such officers. Sec. 4t78. 1L
P.. ls.Jl, reads as follows: "A general election
shall be held on the first Tuesday alter the first
Monday in Xnvcnder in the year 1SS2. and lly

tberealtr on the sam day, at which
election all existing vacancies iu offices
and all offices, the terms- - of which
will expire before tho next general
election thereafter, shall be MlecV unless
otherwise provided by law. This statute U
bioad enough, and it iva intended to till nil
offices which would become vacant heforo tho
ne.t general-election- . Tbe appointee of tbo
Governor would hold until his successor was
elected at tbe next general election after ho was

below erred in sustaining tne aemurer in ine m
formation. The udgment Is rendered at the
costs of the appel ee ami the cause remanded to
the court below with instructions to overrule the
demuirer and for nrthcr proceedings in accord- -

anco with this opinion.

Judge Coffey Opinion.
In his separate opinion. Judge Coffey,

concurring in the opinions of Judges Berk-

shire aud Olds, covered points set forth iu
thereasouiug of the latter concerning ap-

pointments under the old Constitution.
Referring to the creation of the new instru-
ment, ho said:

There Is, in my judgment, abundant evidence,
both in the Constitution itself and in the debates .

attending the framing of that instrument, that
the convention aojoumed uuder the full convic-
tion that it had fully performed the mission
for which it had been called into existence.
Every State officer which by the Coustitution of
181G was elected by the Legislature was, by our
present Constitution, made elective by the peo-
ple. If there Is any provision in tbe Constitution
which conferred upon the Legislature the power
to elect auv officer falling strictly withm the
definition of a Mate officer charged with duties
affecting the whole people of the State, I havo
been unable to find it, and my attention has not
been called to any such provision. The
fact that io such provision can be found
is to my mind conclusive evidence that It was
not intended to confer any such power.

I believe it to be a fact uot denied that one of
the objects sought to be attained in
calling the convention which framed
our present Constitution was to
effect a complete revolution in the manner of
electing State officers by depriving the Legisla-
ture of that right, aud reserving it to the people.
To cay that the convention did not accomplish
that object is, lu my opinion, equivalent to as-
serting that it adjourned without accomplishing
the object for which it was called.

Although the Legislature has created many
Stato offices since 1851 I am imable at this time
to call to mind a single instance in which it at-

tempted to fill such office by its own election for
much more than a quarter of a century alter the
adoption of our present Constitution. The claim
to such right is of recent origin and in my opin-
ion no such right exists. I am of the opinion
that the people at large have the richt
to elect at auv general election the Stato
Geologist and the State Stathticiau. Tho
moment the Legislature creates such office the
right to nil it by election vesta in the people, and
they cannot be constitutionally deprived of such
right. The claim that by reason of the fact that
the Legislature created these offices and at-

tached to them peculiar or particular duties gave
them the ritfht to till such offices would nppiy.T
think, as well to the office of the Attorney-genera- l

and Reporter of tbe Supremo Court as to
these offices.

The truth is that by delegating to the people
tho right to elect their Circuit and Supreme
judges and Superintendent of Public Instruc-
tion the convention furnishes us with unequiv-
ocal evidence of its abiding faith in the discrim-
inating intelligence of the people, and their abil-
ity to select their own officials, however difficult
or complicated their duties might be. Our gen-
eral election laws are broad enough to authorize
the election of these officers, as well
as auy other State officer, and until
such time as the people shall have
an opportunity to till these olices by an elec-
tion, the Governor of the State has the right. In
mv judgment, to fill the vacancy by appoint-
ment. The officer so appointed would be en-

titled to hold his office until his successor is
elected and qualified, and no longer.

BEAUTIFUL SHOW OF FLOWERS.

Artistic and Elaborate Designs That Caused
Great Admiration and Won Prizes.

Despite the inclemeut weather of.yester-da- y

afternoon and evening, the chrysanthe- -

mum show and floral exhibition of the So j

ciety of Indiana Florists continued to at-

tract a large number of visitors to Tomlin-so- n

Hall. Many ladies epeut the greater
part of the day there, and it furnished a
pleasant and instructive place for the chil-
dren to spend a rainy afternoon. Last
night the visitors, while not as numerous
as on tho preceding evening, were
sufficient to till the main floor of
the hall comfortably, and they were
amply repaid for the inconvenience
experienced in reaching the exhibition
through a driving rain and sloppy streets.
The moist weather has brightened the
growing plantt considerably, aud the en-

tire collection looks as fresh as when tbe
exhibition was tiist opened. The concerts,
given during the afternoon and evening by
Zuuipfe's full orchestra, have proven spe-
cially attractive. Visitors havo thus had
the satisfaction of hearing a good class of
music, artistically rendered, without the
fatigue incident to sitting in narrow quar-
ters. Last night a popular programme
was given, including flute and clarionet
solos uy Messrs. Kneker and Lenox. The
additional consignment of orchids prom-
ised failed to arrive yesterday, hut are
looked for to-da-y. Those already on exhi-
bition, while not numerous, iucltide some
very beautiful varieties, and have been
much admired. Iu additiou to tho growing
plants, there is an ample supply of cut
liower8. including the best varieties of
chrysanthemums aud roses, on sale, and
the moderate prices asked have permitted
most of the visitors to take home with
them some souvenir of the exhibition.

In the competition yesterday the interest
centered mainly in the designs of cut
flowers entered lor "tho city prizes" offered
by the Indianapolis Board of Trade for the
best and most original design. In this

: class the first premium of $25 was taken by
the Bcrtermaun liros., of this city; the
second by D. W. Cox, of Crawfordsvilie,
and tbe third by Charles Reiinan,

The design of the ilertermann
Bros, was a floral book, lying open and
with a half-turne- d leaf, on a bed of fern
leaves and palms. The volume covered a
space of two by four feet and was
made of chrysanthemums and tuber-
oses, ornamented with Ainerican Beauty,"
"Papa Gontier." and La France" ruses
and maiden-hai- r ferns. On one page was
the inscription "Indianapolis B. of T.,
1889." aud on the other tbo word 'Progress,"
picked out in violets. This piece, as well
as a musical design entered by the Berter-inann- s

in an earlier contest, and whicb was
a close second, were universally admired.
The second prize design entered was a rep-
resentation of an old mill made of white)
chrysanthemums, with wheel and roof of
fern leaves and smilax. There was also in-
cluded a stream of water in which the
wbeel rested. Mr. Herniates design, tak-
ing third money, was a. very striking and
cllective one. It represented a piece of
Held ordnance, the cannon aud gun-carria- ge

being made of geraniums aud chrysanthe-
mums of vivid color, and the whole resting
on a bed of feru. The only other prize
awarded was Sl5 cash offered by tho New
Dcnibou for the best teu chrysanthemum
plautsof any kind, and this was won by
llcnry Keiman, of this city.

To-da- v the Citizens' prize of $20. offered
by the Indianapolis Citizens' Street-railroa- d

Company for the most perfect street-
car made of cut tiowers; the $10 cash prize
ottered byjGriusteiuer fc Sons for the best
funeral ign. and the 10 cash prize
oilered by Bradley, Holten & Co. for the
best agricultural design will be awarded.
The usual day and evening concert will be
given, and. as this is the last day tho dis-
play will remain unbroken, the attendance
is likely to be the best of the week. Sat-
urday will be devoted to the sale of plants,
nud the admittance on that day will be re-
duced to 10 cents. Up to last night Secre-
tary Will Berterraann had indorsed upward
of four hundred return railroad tickets,
showing that a considerable number of vis-
itors from abroad are among the patrons of
tho exhibition.

WhlcU Is Usually tbe Case.
Kansas City Star.

"A Democrat should bo a Democrat at all
times and at all places." says the Memphis
Appeal. Not when the best men are run-
ning ou the other ticket.

Marriaok I not a failure in homes where
(iarlaud" stoves aud rauge are used.

PKARa's Eoap secures a toautlful complexion.

J7ie Indiana Itonpitat Company.
Thia company contracts to pay i?5 to $20

weekly indemnity on ickucs or accident, nnd
furnishes doctor und incutclues free. For, furl her
Particulars call at company's otllce, W Wcit

of forcigu-bor- u upon their arrival la
this country, and the lencth of time
they have resided here, together with all
other matter pertaining to tbe subject.
Section V authorized the chief and deputy to ex-
amine witnesses, and gave them iiower lo corn-I- el

persons to produce and give the information
desire!. Section 4 prescribed penalties for a re-
fusal to furnish information and answer ques-
tions asked by the chief and bis deputy. Section
5 authorize'! the employment of a deputy by the
chief at a salary of ,000 pr annum, and the
employment of other assistants. Section t ap-
propriated $T,000 additional per annum to carry,
out tbe provisions of the act. taction 7 allowed
tho chief $ J00 additional salary, making In all
$1,800 per annum. Jiy Section 8 it is made the
duty of the chief to Iransmit Immediately on
pifblication one copy of tbe biennial report of
tbe bureau to each county and fctato officer in
Indiana.

ltJs contended on therartof the appellant
that the Chief of the Indiana Bureau of Statistics
is a State officer, aud that the law is unconstitu-
tional in o far as it provides for tbe election of
such officer by the Geueral Assembly, and that
tne election held by the General Assem dy, at
which the appellee was elected, was illegal and
void and gave the appellee no title to tbe office,
aud that there was a vacancy in such office at
the time the relator was appointed, which the
Governor had the rignt to nil by appointment,
which he did bythe appointment of the relator,
Worral. On the other hand, it is contended iy
the appellee that it is a legislative office, which
the (ieneral Assembly had a right to till bv elec-
tion, as prescribed by the law, and that although
it may not be a legislative office and is, in fact, a
State office, yet the General Assembly bad the
right to till such office by an election as pro-
vided for by the act of 1883; that the Legis-
lature has the right to create a State office and
prescrilioby law that tho General Assembly
6hall elect such officer.

It is admitted, and must be. that the Legislature
of the State may exercise appointing power and
select officers to lilt tbe various offices
which aie pecaiJiarly related to and-connecte-

with the exercise of its
constitutional functions and such as are necs-- i
sary for it to appoint and maintain its independ- -
ent existence, and this we think the limit of the
appointing power of the Legislature, unless ftd-- j
ditional has been given by the express provisions I

of tbe Constitution, or acquired by construction
under the rules of practical exposition. We havo I

therefore set forth in detail the provii.ion of the
various acts relating to tbo object of creating the j

Indiana Bureau of statistics, and the duties and
powers of the chief of such bureau, and from?
such provisions we have to determine whether orj
not such office Is one which the Legislature has'
the risrht to elect. It is contended by counsel for;
appellee that the object of the bureau is for the;
purpose of having collected ami systematized,
such facts pei'talniug to labor and kiudred sub- -

jects as niifht become important to direct tbej
(ieneral Assembly iu enacting wise legislation
and to that end they renul- - 'at tho chief of
such bureau shall make a .d complete dc
tailed report of hi invest., ion to them, and
that he shall make such ree jmendations with
reference thereto as he may deeru proper. Wo
cannot agree with tho theory. The first
section of the act of 1S79 provides
that tho chief shall report both
to tho Governor and the Legislature,
and that section has not been amended or re-
pealed, and is still in force. The pet of 1S9
makes it the duty of tho chief to end one copy
of his report, a- - soon as printed, to each ccuuty
and State officer. If we are to limit the object
and purpose of the bureau to furnishing Informa-
tion to those to whom the chief is to report
ot furnish copies of the report, tho
object is as much to furnish information for the
Governor and the ludividunl State and county
officers of tbe Slate as to furnish Information to
tho Legislature, for they are each aud all to bo
furnished with a report 'ami tho information it
contains.

We think the object and purpose of creating
tbe bureau and putting an officer at its head is
much broader than that contended for by coun-
sel for appellee. It Is to gather and systematize
statistical information and details relating to
agriculture, manufacturing, mining, commerce,
education, labor, social aud sanitary conditions;
vital statistics, marriages aud deaths, and tbe
prosperity aud productive industry of the people
of the State; that all the people of the State max
know tho facts gathered relating to the resources
of the State, the condition of its laborers, its social
aud sanitary conditions, and as to the education
ami prosperity of Its citizens, for the good of the
lieopl of the State, and the development of it
industries aud good of its citizeus. To this end
the rejort3 are required to be distributed 6o as-t- o

be accessible to all, and not only that it may
be known, and the iufonuatiou furnished to the;
citizens of the State, but that the people of other .

States and the world may know iu inference to;
the products of the State, and of our mining,,
manufacturing and educational Interests, tho:
condition of our laborers, and our sociaiand san-
itary conditions. To this end it is pro--vid- ed

for a liberal distribution of the'reports of the chief, that one may bo
placed in the hands of every. State and county
officer. When the peoplo are put in iwgsession
of this information, the legislators, wbo are of 5

the people, elected by and come from the people
at frequent intervals, are possessed of this in-- :
formation, and prepared to direct wise legisla- -'

tlou. When all the people are possessed of this
information, it is far better than if the legislat-
ors were informed of it. If tho information dl.v- -

closed such a state of facts as that suggested,'
ana required icgisiaiiou, it wouia provote dis-
cussion as lo the proper legislation to rem-
edy any evil which might exist within
the State, llemedie would be suggested
and legislators selected whose views correspond-
ed with the views of the majority, and thus the
will of the majority of the people of the State
would be expressed by a law prescribing a rem-- ,
edy for the evil, if one existed, or the betterment
of the people, or development of the industries
of the State.

Fortunately, in passing upon the question, wo
are not left to our own views alone in determin-
ing the question as to whether this is a legisla-
tive office or not.with tbe legislature claiming'
it as such and the Governor denying
that it Is, for we havo evidence
in the law itself that the Legislature
which enacted the Urst act upon the subject
creating the bureau, aud providing for a chief,
did not regard it as a legislative office. The act
of 187U provided that the Governor should au---;

poiui xue cciei; inereiore. we muiK it must be ,

conceded that the Legislature creating the of--
rice did not regard it a legislative office. If it
had been so regarded by that Legislature It
would have elected its officers. Certainly tholegislative department would not call upon an-
other department of the State government to ap-
point or elect an officer that was within
its perogative to elect. Indeed, it
seems to us that there can
be d no reasonable doubt on tho
question of the nature of the office. The in-
formation to be gathered is for the benefit of the
whole people of the State: the duties of tho office
telate to and effect all the people of the State,
the officer is given power to fuquire into the bus-
iness, the 11 nancea and social relations of all the
feople; ho is given almost unlimited power to

into nearly all matters, allectlng the in-
terest of tho people, and may compel all to
answer his questions and furnish the informa-
tion desired; the officer's salary is paid out of
Ihe general funds of the State, and appropria-
tions are made from the general funds
to pay the expense of gathering the
Information. In view of the object of the law
and the nature of tho office, it Is unquestionably
a State office, aud we ri ml, upon examination
of the laws of other States that offices of this
character are not regarded by the legislatures of
other SUUes as iu auy seine legislative offices
coming within the prerogative of the Legislature
to elect the officers.

Having rendered this concession the netftquestion for determination is the right oftieLegislature under the Constitution to
create a State office and nil it by
the General Asnembly electing " the oJcer.This brings us to the consideration of tho vower
of the General Assembly. This must bo deter-
mined by some general principles. J tidgv. Cooley,
iu his work on constitutions aud limitations tif inedition, page 7). says: "The tneory of our polit-
ical system is that the ultimate sovcreignfcy is in
the people, from whom springs all legitimate
authority, ftory, in his work on the Constitu-
tion (Section 2oh) says: The gtate, by which we
mean the people comprising the Stale, may di-
vide its sovereign powers among varifcus func-
tionaries, and each, in the limited ense, would
be sovereign in respect to fte power
confided to each and dependent in all
other cases. Strictly speakiug. ',n our repub-
lican form of government the absolute sover-
eignty of the Nation is in the jvople of the Na-
tion, und the residuary sovereignty of each Statenot gra-te- d to auy of its public functionaries Is
in tbe people of the State. Judge Cooley, m
the same work, on page 47, sa'a: In consider,ingthe State Constitution, w must not c ommit
the mistake of supposing th.Vt liecaute individual
rUhts are granted and protected by them, they
must also be considered as owing theirorigin to them. These inr.ruments measure the
jiower of tbe rulers, but tb.ey do not measure therights of the governed." Again, on tho same
page, he 8ays, "A writtej constitution is in every
instance n limitation upon the powers of gov-me- ut

in the hands of a tents, for there never was
a written republican constitution which dele-
gated to functiouar'.cs all the latent powers,
which lie dormant in everv nation, and are
boundless in extent, and Incapable of definition."
On page: 'jus or tuo bumo work Judge Cooley

;iys: "It does Vot follow, however, that inevery case ?he courts, befoie tbevcan et V.de a law as invalid
must be aide to tlnd in the Constitution some
speeitie inhihitv.ui whicb lias ! u dtMegard. d,
or some expr,A command which has I ecu dis-
charge!. PVohihltion are only important
where they jr in the nature of o general gran;
of powers. nd if the authority to do an act has
not been granted by the sovereign toils repre

ties asuimed to each. They are . absolutely indo-- 4
pendent or eacu otner.

In the ca.eof Lafayette, etc.,, .Railroad Com-
pany vs. Larger, 31 Ind., 135, thi3 court, in
epeaklnz of the above constitutional provision,
nays: "The fame division of powers exists in the
federal Constitution, aud in rnot. If not all, of
the State constitutions, and is essential to a
maintenace of a republican form of Kovernment.
'Jhee departments of government are equal, co-
ordinate and independent. The duties Imposed
fn each are separate and distinct, and it is ex-
pressly provided that no ieroii charged with
official duties under ono of the.se depart
Xnents shall exeicise any of the functions
of another. The persons charged with the
execution of the powers r.re alike elected by
and responsible to the people, in whom lesidcs
the sovereignty of the State. This division of
power preveil fa the concentration of iver in
the hands of one person or one class of persons."
The same lancuace is used, substantially, in
hmitb vs. Mvers, ltK Ind.. 1: ctate vs. Governor.
1 Dutch, 331; ex parte Darnett, 32 .Me,, 303:
Low vs. Low. 8 Ga., 360; Manson vs. Smith, 8
3i. I., W2: Houston, etc.. It. 11. Co. vs. nar.doiph,
24 Texas, 3 17; lvoplo vs. liiseJl. VJ Me.,
Vestenu etc, R. R. Co. vs. Dedrotf. '27 Minn., 1;
Dickey vs. Reed. 73 III.. 2ol; Rice vs. Austin. 19
Minn.. 103; Loeorub vs. Killeson, 29 Minn.,

63; SUl vs. Villains of Cornlnsr. 13 N. Y., 2U7;
People vs. Alberton, 55 K. Y SO; Cooley Const.
X,lin., star pages 87,88,93.111, 175; Sedirw.
f;onst. and etat. Constr., second edition, 132,
138, 184.

Judicial power is the iower to construe and in-
terpret the Constitution and the laws and make

.. decrees detcimluimz controversies, and is vested
in the courts. The executive poweri the power
to execute the laws, and is vested in the Govern-
or of the State, the administrative oHirers or the
itate, counties, townships, towns and cities,

to which one ot the departments does the
Appointment to olhce belong! If the General
Assembly should create an otbee by statute, duly
passed by it, providing that it should be tilled by
appointment, the act of tilling such office is a
partial execution of the law. Generally, then,

.toe appointment to an office is an executive
function. It mnst be conceded, however, that it
Is not every appointment to office which involves
the exercise of executive functions, as, for in-
stance, the appointments made by Judicial off-
icers in the discharge of their official duties, or
the appointment, made by the General Assem- -

. Idy, of officers necessary to enable it to properly
discharge Its duties as an independent legisla-
tive body, and the like. Such appointments by the
several departments of the State government are
jiecessary to enable them to maintain their
Independent existence, and do not luvolve an
encroachment upon the functions of auy other
branch. Rut the appointment to an office like
the one Involved here, where it is in no manner
connected with the discharge of legislative
duties, we think involves the exercise of execu-
tive functions, and falls within the prohibition
of bection 1, Article 3, of the Constitution. In2jvanftville vs. stare it was said: The iHwer to
tppoint to office is not a legislative function, hut
belongs to the executive departrvnt of the gov-
ernment. and In the cases of lifuyette, etc, R,

1w.Co. vs. Gciger, supra.; Hawkins vs. Governor,
. upra.: Wyman vs. Houthard, 10 Wheat, 1;

Greecough vs. Greenough, 11 Pa. St., 4S9, and
:ooley Const. Urn., DO; (see State ex rel. Holt

vs. Denny, 118 Ind.. 44!;; Am. fc Rng. Encyp. of
Jaw. Vol. 3, 6S(,) we lind the following state-
ment of the law: --The power of appointing and
removing suliordinato executive officers is gen-
erally, by tho American constitutions, vested in
the chief executive."

We come now to the other branch of the ques-
tion: Does the Constitution confer upon the Leg-
islature expresa power to nil a vacancy In an
office of the character of the one under consider-
ation, or like that of Director of the Department
of Geology and Natural Resources, with such au-
thority! If tbero is such a constitutional pro-
vision we have failed to find ir, and. none such
2)as been called V our attention. The word

expressly being the word that is employed latunconstitutional provision. Section 1, Article 3,
Worcester define as follows: "In direct terms;
Jdainly. Iledetines the word "express as

'Given in direct terms; not implied; not
dubious: clear; definite; explicit; plain; mani-
fest. The word "exyresslv"is defined by Zell
69 follows: "Not by Implication: plainly; dis-
tinctly." The word "express he dertnea as fol-
lows: "To set forth In words; clean plain; direct;
not ambiguous." Webster's dillnltion of :In

an express, direct or pointed man-
lier: in direct terms; plainly." His definition of
the word "express" Is: "Directly stated; not im-jii- ed

crleft to inference: distinctly and pointedly
aJven; made unamhitrutniH by special intention;
clean plain." The only constitutional provisions
that in any way relate to the nubjcct under con-
sideration are Section 13, Article 2: "All elec-
tions by the people shall be by ballot, and all elee-tionsbyt- he

General Assembly, or either branch
thereof, shall be viva voce." Section 30, Article
4: "No renatoror Representative shall, daring
the terra for which he may have beeu elected, beeligible to any office the election of which Is
vested in the General Assembly; nor t,hall he be
Appointed to any civil office of prottt. which 6hall
liuve been created, or the emoluments of which

ball have been increased during such term; but
this latter provision shall not be construed to

pply to any office elective by the people." Sec-
tion 10, Article 4: "Each house, when assembled,

hall choose Its own officers (the President of the
f enate excepted); Judge the elections, qualiflca-liou- s

sud returns of its own members; determino
Its rules of proceeding, and sit upon its own ad-
journment; but neither house shall, without tho
ronsent of the other, adjourn for more than threo!aysnor to any place other than that in which
It may be sitting." Section ft. Article 5: "Tho
arsons respectively having the highest number
rf votes for Governor and Lieutenant governor
Fhall be elected; but in case two or more persons

ball have an equal, and the highest number of
votes, for either office, the General Assembly

hall, by a .joint vote, forthwith proceed to
lect one of a!d persona Governor, or

J.leutenant-governor- , as tho case may be."
-- fcection 13. Article 3: "When, during the

, xecess of the General Assembly, a vacancy
,hU harpen In any office tho appolut--
loent to which is vested in the General Assem-
bly, or when at any time a vacancy shall havo
occurred in any other State office or In the offleo
of Judge of any court, tho Governor shall till 1

ucn vacancy oy appoinime.T. wnicn snail ex-)i- re

when a successor shall have been elected
nd qualliled." Article 15. Sectiou 1: "Allot- -

xiecr whoxe appointments are not otherwise pro---
vided for in this Constitution shall be chosen in
such manner ms now is. or may hereafter be,
jrescribed by law."

AU of the foregoing sections, except tho last
one. are, aa will le observed by roaaing them, so
Soreign to the question under consideration that
we need call attention to none of them, except

; the List one. It Is quite clear, wo think, that
tinder the provisions of this section, where the
Constitution does not provide otherwise for the
lUIu ir of a vacancy In an office, that the Legis-atur- e

I may provide the manner in which it shall
e tilled. Rut unless it is an office created for

. tbe purpose of enabling one of the other depart-
ments the better, to perform its functions, the

. power of appointment must be lodvred with the
executive department. This constitutional pro-
vision confers no appointing power ou the Legis-
lature, except as to odices in existence when the
Constitution came into force. The power to
create an office is one thing and the power to ap-
point the . incumbent is soother. The one Is a
legislative net, aud the other, a we have seen,

-- an executive function. In Jones vs. Perry 10
Yerger. 59 (30 Am., Dec.. 43G), it t said: "The
act that the Constitution niay prescribe that tne

mode of appointing the Judge shall bo by tho
Legislature does not constitute the Legislature
the constituent." (Mate vs. Kennan, 7 Ohio
fttaL, 5(30; Lvansvllle vs. state, supra; State vs.
Denny, supra: MMe vs. Noble, supra.)

To bold otherwise would Ikj to wipe out by
Judicial construction Article 3. eUion 1.

The Legislature, like other departments of tho
Mate government, can only exercise such power
as have Ken deieg;ited to ir, and when it steps
beyond that boundary its nets, like those of tho
most humble iuai:itrato in the Mate who trau-tcend- s

his Jurisdiction, are utter) v void. (TaWor
vs. rotter, 4 Hill. 1 H; 41 Am. lH-v.,27- 7; Hutu-pell- y

vs. Village of Oswego, 4"; II. How. Ir. i;.
247; Campbell's ease, 2 Dleud Ca. 20i; 2lAm.
Dec., 373.J The following from State v. NoMo
Is equally as applicable to tho executive as the
Judicial department: "The domain of the judici-
ary is not so extensive as that of the othrr de-
partments, but no other power can enter that
domain without a t 'elation of the Constitution,
lor within it the iower of tue Judiciary is dom-
inant and exclusive." In Wright vs. Defrees,
upra..ltwaataid: "The powers of the three

department ere not merely equa- l- they are ex-
clusive in respect tot lie duties asslsraed to each."
And Wright vs. Wright, supra, i fo the same
effect In the American and LuirlUh Kneyp. of
Law, Vol. 3, p. f,H. it u ;iid: "Such power as
are specially conrerr d by the Constitution upou
the executive department or upon any deslunat-e- i

otliccr. the Legislature cannot n'quirw rKutbori) to be ty auiy ottua- - oil'u er r
authority." aisi fart her," W hew the Conatitutloa
confers the power of appointment t office ujw.n
the executive depart mm r. jippomUucnts cannot
tematle by Iel latle erinctmeut.'" Itutastbe
opinions delivered lu the caces o s;te ex r l.
Ilolt vs. Denny, Mipnc fnte vb. Cenny. supra,
aud Jvar.sville vs. Pr;te, supra, discussed aud
passed uin the power of tb ls!l.ituio to
create office and rlli vacancies tlierein, and in
this particular were Concurred lii bv a majorityt; the court. w do riot understand that tbo

Tbe People Under Constitutional Provision
Can Elect Nearly All Officers.

Judge Olds delivered the leading opinion
in the caso against Wra. A. Peellc, jr., th
Chief of the Bureau of Statistics, holding
office under election by the Legislature It
was concurred in by Judges Berkshire and
Cotlcy, with Chief-justic- e Elliott and Judge
Mitchell dissenting. It was as follows:

The relator tiled his information to obtain pos-
session of the office of Chief of the Indiana Bu-
reau of statistics to which office he claimed to
bave been duly appointed by the Governor of
the State, and for the removal of tho defendant.
William A. Peelle, jr., who.lt Is alleged, had
usurped and illegally continued to hold such
office. Tho defendant demurred to the informa-
tion in the court below, stating two causes of de-
murrer: First, that the complainant does not
state facts sufficient to constitute a caue of ac-
tion: second, that the plaintiff has not legal ca-
pacity to sue. The, court sustained the demurrer,
to which ruling the plaintiff excepted at the
time, and elected to stand on the Information as
tiled. Therefore the court rendered Judgment
for the defendants. From this Judgment the
plaintiff itpleal, and assigns as error tho ruling
of the court in sustainiug the demurrer- - to the
information. It is contended by counsel for the
appellee that, notwithstanding the relator may
be entitled to the office, and the defendant has
usurped and continues to illegally hold it, tho in-
formation doe not state facts sufficient to en-
title the relator to the relief nuked, and that tho
demurrer was rightfully sustained. This ques-
tion we have considered, and think the informa-
tion not subject to the ob.leotlons urged to it,
and that it is sufficient. It alleges facts showing
the date of appellant's appointment, that there
was at the time a vacancy In the office, tbat the
relator was duly appointed by the Governor of
the State aud that he is eligible to the office, that
the defendant had usurped and illegally held it
and states that ho made a demand for the pos-
session of tbe office.

This brings us to the consideration of the chief
cause and ending questions in the case. Tbo
Legislature of the State m 1879 passed an act
creating a Department of Statistics and the first
section of the act, 11. P. 1SSI, Section 5717, de-
clared the purpose of that to bo
for the collection and dissemination of in-

formation hereinafter provided by annual reports
made to tho Governor and Legislature of tho
trtate." The second heetion provided for the ap-
pointment of a cblef, and is as follows: Tho
Governor is hereby authorized to appoint, as
soon niter the p;issace of this act as convenient,
biennially, some suitable person to act as chief,
who ahull have power to employ such assistance
as he may deem necessary, and said officer and
assistants shall constitute the Indiana Bureau of
bt .tidies, with headquarters to be furnished by
the tate.' Section 'J prescribed the duties of
the bureau, as follows: "The duties of faid
bureau shall bo to collect, systematize, tabulate
and present, in annual reports, as herein
nner provided, fctati-diea- i information and
details relating to agricultural, manufacturing,
mining, commerce, education, labor, social and
Military conditions, vital statistics, marriages
nud death", and to the permanent prosperity of
tbo productive industiy of tho people ot the
Rate." heciion 4 made it tho duty of all per-ton- s,

otlicf r- - and corporations to glvo and fur-h-h

information on blanks and to answer to
miction relating to tbe duties of the bureau.
The act provided for t he salary of the chief, aud
presrritied penalties for failures to give infor-
mation by an act passed in 18SU. (EUiot Sup.,

Ih.v.m ,
Section '2 of the act of 1S79 was amended, and

tho amended section made it tbe duty of
the two bouses of the General Ae?enj
bly, in jotnt convention, to select at its
regular biennial sessious its chief, and, in case of
vacancy In the office by death, resignation or
dismissal, tbe Governor should supply tho va-
cancy by appointment, and provided that the
t rt election of such chief ho,ild be held on tho
taking etiect r.f theeet. In 18'J tho Legislature
p.iHM ti an additional act relating to Ib:r ;m

r statistics by which thev uosert additional
duties on the chief of the burwi. Section 1 pro-
fited that, in addition to tbe other d'ltlcsnow
imposed by law on tlie Chief of the Indiana llu-ivj- iu

of statistics, he shall collect,
compile r and Y.tetuatlv statistics with
re Terence to tb Mibject of lalKT,
ns to social, educational, industrial and general
condition?, w ages .md treatment of nil clnsses of
our working p-o- plr. to tho end that the elfeet of
the fame may be shown, aud shall report to the Washington street.


